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Special Attention of: Transmittal Handbook No.:4350.6 CHG-4
All Housing Directors Issued: August 7, 1995

All Multifamily Division Directors

All Housing Development Branch Chiefs

All Housing Management Branch Chiefs

All Preservation Coordinators

1. This transmits:
Chapter 12, (ELIHPA/TITLE II) HUD Handbook 4350.6 CHG.4, Processing
Plans of Action Under the Low-Income Housing Preservation and Resident

Homeownership Act of 1990.

2. Chapter 12 formalizes processing of projects under Title II, Emergency
Low-Income Housing and Preservation Act, 1990.

3. Highlights differences between LIHPRHA (TITLE VI) and ELIHPA (TITLE ITI).

Assistant Secretary for Housing-
Federal Housing Commissioner

H : Distribution: W-3-1, W-2(H), W-3(A) (H) (OGC) (zZAS), W-4(H), R-1, R-2, R-3-1
U.S. Department of Housing and Urban Development

HOUSTING

Special Attention of: Transmittal for Handbook No.: 4350.6
CHG-3
Regional Administrator-Regional
Housing Commissioners, Issued: March 21, 1994
Directors of Regional Housing,
Managers at Category A and B Offices,
Regional Economists, Directors of Housing Management
Divisions, Loan Management Branch Chiefs, Assisted Housing
Management Branch Chiefs, Directors of Housing Development,
Field Office Economists, Contract Administrators and Project

Owners
1. This Transmits change 3 to the new HUD Handbook 4350.6,
Processing Plans of Action Under the Low-Income Housing
Preservation and Resident Homeownership Act of 1990.
2. Explanation of Material Transmitted. This issue

inserts chapter 9 and appendices.
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A. Chapter 9 covers the Resident Homeownership
Program. It provides instructions to Resident
Councils (RC) and entities working with RCs,
including HUD staff and nonprofit organizations,
about the procedures to follow upon the owner's
decision and notification to HUD that it intends
to sell the project.

C. The appendices contain forms, charts, and sample
letters that will aid project owners, Field Office
staff and other Handbook users in the calculation
of funding levels for requested incentives,
determination of program timeframes, and provision
of information to tenants, government entities and
project owners.

3. Effective Date: Upon receipt.
4. Filing Instructions:
Remove: Insert:
Pages vi, vii, viii Pages vi, vii,
ix, x, xi viii, ix, x, xi, xii

Chapter 9 and Appendices

Assistant Secretary for Housing
- Federal Housing Commissioner

U.S. Department of Housing and Urban Development

HOUSTING

Special Attention of: Transmittal for Handbook No.:

4350.6-CHG.2

Regional Administrator-Regional

Housing Commissioners, Directors Issued: 10/8/93

of Regional Housing, Managers of

Category A and B Offices, Regional Economists, Directors of Housing
Management Divisions, Loan Management Branch Chiefs, Assisted
Housing Management Branch Chiefs, Directors of Housing Development,
Field Office Economists, Contract Administrators and Project Owners

1. This Transmits
change 2 to the new HUD Handbook 4350.6,
Processing Plans of Action Under the Low-Income Housing
Preservation and Resident Homeownership Act of 1990.

2. Explanation of Material Transmitted. This issue inserts
Chapters 10 and 11.

A. Chapter 10 covers issues relevant to any tenant
displacement that may occur in conjunction with the
approval of a Plan of Action. Please note that the
Uniform Relocation Act does not apply to projects
prepaid under the Preservation process.
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B. Chapter 11 provides guidance to the Field Office
when servicing a project after execution of the Use
agreement and implementation of the Plan of Action.

C. Contains Appendices that provide information (by
way of sample letters/notices) to tenants and
owners about the preservation process with respect
to displaced tenants and forms to aid in the
calculation of project and tenant rents.

3. Effective Date: Upon receipt.

4. Filing Instructions: Insert Chapters 10 and 11
and corresponding
appendices into HUD
Handbook 4350.6.

Assistant Secretary for Housing
- Federal Housing Commissioner

W-3-1,W-2(H) ,W-3 (A) (H) (OGC) (ZzAS),W-4(H) ,R-1,R-2,R-3,
R-3-2,R-3-3,R-6,R-6-1,R-6-2,R-7,R-7-1,R-8-Special
Distribution to Field Offices and State Agencies

U.S. Department of Housing and Urban Development

HOUSTING

Special Attention of:

Regional Administrator-Regional Transmittal Handbook No.: 4350.6-CHG.1
Housing Commissioners, Directors of Regional Housing,
Managers of Category A and B Issued: 1/7/93

Offices, Regional Economists, Directors of Housing Management
Divisions, Loan Management Branch Chiefs, Assisted Housing
Management Branch Chiefs, Directors of Housing Development,
Field Office Economists, Contract Administrators and Project
Owners

1. This Transmits
change 1 to the new HUD Handbook 4350.6,
Processing Plans of Action Under the Low-Income Housing
Preservation and Resident Homeownership Act of 1990.

2. Explanation of Material Transmitted. This issue
inserts chapters 7 and 8 and appendices.

A. Chapter 7 covers the voluntary and mandatory sale
process. It provides instructions to HUD staff
and project owners about the procedures to follow
upon the owner's decision and notification to HUD
that it intends to sell the project.
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Chapter 8 describes the content of Plans of Action
and the criteria HUD staff will use to evaluate
them.

The appendices contain forms, charts, and sample
letters that will aid project owners, Field Office
staff and other Handbook users in the calculation
of funding levels for requested incentives,
determination of program timeframes, and provision
of information to tenants, government entities and
project owners. The timelines in Appendices 1-1A,
1-1B, and 1-1C, replace those that were in the
previous issue.

3. Effective Date: Upon receipt.

Page 4 of 5

4. Filing Instructions:
Remove: Insert:

Pages iii, iv, v, Pages iii, iv, v,

Special Attention of:

and Appendices vi, vii, viii, ix, x,

1-1A, 1-1B and 1-1C xi, Chapters 7 and 8
dated 4/92 and Appendices 1-1A,

1-1B, and 1-1C of
Handbook 4350.6
dated 1/93

Assistant Secretary for Housing
- Federal Housing Commissioner

U.S. Department of Housing and Urban Development

Office of Housing

Regional Administrators-Regional

Housing Commissioners, Directors Issued: 4/10/92
of Regional Housing, Managers of

Category A and B Offices, Regional Economists, Directors of
Housing Management Divisions, Loan Management Branch Chiefs,

Assisted Housing Management Branch Chiefs,
Development, Field Office Economists, Contract Administrators,

and Project Owners

1.

This Transmits

The first six chapters of a new HUD Handbook 4350.6,
Processing Plans of Action Under the Low-Income Housing
Preservation and Resident Homeownership Act of 1990.

Chapters 7-11 are reserved.

Explanation of Materials Transmitted. The purpose of

this Handbook is to:

A. Provide information to HUD Field Office staff and

owners of eligible low-income housing about
processing and approving Plans of Action for
terminating or extending affordability

Transmittal Handbook No.:

Directors of Housing

4350.6
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restrictions for eligible low-income housing under
Title VI of the 1990 Act.

Establish administrative and policy requirements

for HUD Field Office staff to follow when owners
express the intention to extend or terminate
low-income affordability restrictions where there may
be a need to preserve the low-income housing.

Implement the provision of the 1990 Act that
delegates the responsibility of carrying out a
housing preservation program to State and local
governments.

3. Effective date: Upon receipt

4. Filing Instructions: Insert Handbook 4350.6

Assistant Secretary for Housing
- Federal Housing Commissioner

Handbook 4350.6

U.S. Department of Housing and Urban Development
Washington, D.C. 20410

Program Participant
and Departmental
Staff

April 1992

Processing Plans of
Action Under the
Low-Income Housing
Preservation and
Resident
Homeownership

Act of 1990

W-3-1,W-2 (H) ,W-3(A) (H) (OGC) (ZAS) ,Ww-4 (H) ,R-1,R-2,R-3,

rR-3-1,R-3-2,R-3-3,R-6,R-6-1,R-6-2,R-7,R-7-1,R-8, Special

Distribution to Field Offices and State Agencies

HUD-23(9-81)
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4350.6
Chapter 1. General

1-1. Introduction. This Handbook provides information to
Field Office staff about processing Plans of Action
for terminating or extending affordability
restrictions for eligible low-income housing under
Subtitle A of Title VI of the National Affordable
Housing Act, the Low Income Housing Preservation and
Resident Homeownership Act of 1990.

1-2. Authority.

A. Subtitle A of Title VI of the National
Affordable Housing Act of 1990 (Title VI), which
repealed and replaced Title II of the Housing
and Community Development Act of 1987 (Title
IT), restricts an owner of "eligible low-income
housing," insured, formerly insured or assisted
under Section 221(d) (3) or Section 236 of the
National Housing Act, from prepaying a project's
mortgage note after 20 years if the mortgage
note is eligible to be prepaid without HUD's
consent. In this Handbook, all references to
"prepaying a project's mortgage" also covers
"involuntarily terminating the mortgage
insurance." In other words, HUD may approve a
Plan of Action that provides for termination of
the low-income affordability restrictions
through prepayment of the mortgage or voluntary
termination of the mortgage insurance contract.
Each of the actions has the same effect. That
is they each terminate the low-income
affordability restrictions of the project
Regulatory Agreement. Title VI provides
permanent authority to address certain
low—-income housing as further defined.

B. These legislative provisions have been
implemented in 24 CFR Part 248, Subpart B (in
this Handbook, subsequent references to any Part
of 24 CFR will be limited to using the word Part
or Section and its number), with conforming
amendments in Parts 50, 219, 241, 221 and 236.
The requirements of Part 248 apply to any
project that is eligible low-income housing, as
defined in Section 248.101 and Paragraph 1-15
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below, on or after November 1, 1987. Subpart C
pertains only to administering Title IT.
Subpart A of Part 248 consists of provisions
which are applicable to both Subpart B and
Subpart C. While Subparts A and B of Part 248
are covered by this Handbook, Subpart C is
covered in Notice H91-29. Instructions for
implementing Subpart D will be published later.
An Interim Rule, for effect amending Part 248 in
order to implement Title VI, was published in
the Federal Register on April 8, 1992.

C. Section 602 (b) of the National Affordable
Housing Act amends Section 250 (b) and (c) of the
National Housing Act so that a mortgagee may
foreclose a mortgage on any eligible low-income
housing project, only if the mortgagee also
agrees to convey the title to the project to
HUD.

D. Section 602 (b) applies regardless of whether the
mortgage or applicable regulations permit
prepayment without HUD's consent.

1-3. Purpose. The purpose of this Handbook is to provide
comprehensive guidance to HUD Field Offices regarding
requests to prepay mortgages or extend affordability
on eligible low-income housing. This Handbook:

A. Covers all aspects of receiving, processing,
evaluating, and approving Notices of Intent and
Plans of Action;

B. Establishes the procedure for requesting
appraisals of eligible low-income housing for
which the owner has submitted a Notice of Intent
to transfer the project or to extend its
low-income affordability restrictions;

C. Provides standards for evaluating Plans of
Action to terminate or extend the current
affordability restrictions;

D. Provides standards for organizing a Resident
Council for the purpose of developing a Resident

Homeownership Program; and

4/92 1-2
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E. Provides an application and approval procedure
for a State Agency to be delegated some or all
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responsibility for receiving Notices of Intent
and processing Plans of Action.

Revisions to Section 250 (b) and (c) of the National
Housing Act were implemented by Mortgagee letter
91-25 in Appendix 1-2.

This Handbook covers all Plans of Action (POAs) filed
under Title VI. Since the new law (Title VI), under
certain circumstances, maintains the provisions of
the old law (Title II), old law provisions will be
referred to as Title II and new law provisions will
be referred to as Title VI.

Exceptions.

A. The requirements of Title VI will not apply to a
project that has received approval of a
Homeownership Plan under the HOPE Program.
Projects receiving an implementation grant under
the HOPE Program are not eligible for assistance
under Title VI.

B. This Handbook does not govern the prepayment of
Section 202 mortgages.

Objectives. HUD will approve POAs submitted by
owners of eligible low-income housing when the plans
meet the statutory and regulatory criteria for
approval. Owners whose contractual right to mortgage
prepayment has been limited by Title VI are entitled
to prompt, efficient processing by the Department.

It is HUD's objective to make decisions without delay
and in conformance with statutory and regulatory
timeframes.

Preemption of State and Local Laws. Title VI
provides that a fair Federal preservation policy must
apply uniformly to all affected properties regardless
of location. For that reason, pursuant to Section
232 of Title VI, HUD may preempt State and local laws
that target only prepayment projects for special
treatment. Any questions about preemption of State
and local laws should be referred the the Field
Office Chief Counsel.

1-3 4/92
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Delegated Responsibility to State Agencies.

A. In General, HUD may delegate some or all
responsibility for implementing Plans of Action
(POAs) to a State Housing Agency if such agency
submits a State Preservation Plan acceptable to

the Department. State agencies may redelegate
such authority to local housing authorities at
their discretion. In those cases where such
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redelegation takes place, the local housing
authority must meet the requirements of
Paragraph B below. Headquarters staff must
review, evaluate and approve a State's
Preservation Plan in accordance with the
criteria set forth below.

B. Implementation. In order to implement a State
Preservation Plan, the State agency must submit
the following information to the Director of the
Office of Multifamily Housing Preservation and
Property Disposition in Headquarters:

1. An inventory of low-income housing within
the State that is, or will be, eligible
low-income housing under Title VI within
five years. The inventory must include:

a. A brief description of the Federal or
State housing program under which the
project was built;

b. Project name, location, owner and
mortgage amount;

c. Number of units by income category;
d. Type of rent subsidy in effect; and
e. The date the project becomes eligible

for prepayment.
2. A description of the agency's experience in
the area of multifamily financing and

restructuring which includes:

a. A narrative describing the types of
housing produced or rehabilitated;

4/92 1-4
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b. The number of units of new or
rehabilitated property currently in
the inventory; and

c. The types and amounts of multifamily
financing undertaken (i.e., tax exempt
bonds, State programs, Federal
programs, and conventional financing).

3. Descriptions of the means available to
process Plans of Action including:

a. A description of administrative
resources that will enable the agency
to:
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i. Review appraisals;
ii. Assist priority purchasers;

iii. Process POA's with incentives;
and

iv. Conduct monitoring duties in
connection with approved POA's.

b. A description of the staffing
available to process the State's Plans
of Action including, as an attachment:

i. Resumes of key staff persons who
will be directly involved in this
activity;

ii. Job descriptions and salary rates

per job category for the staff
that will be involved with this
activity; and

iii. An organization chart indicating
lines of responsibility.

c. A description of the administrative
resources that the agency will commit
to the monitoring of approved Plans of
Action in accordance with this Title

VI.
1-5 4/92
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4. An independent analysis of the performance
of the multifamily housing financed or
otherwise monitored by the agency. Loan

Management staff review of this data may

include but not be limited to:

a. Reviewing the State agency's data
against Standard and Poor's (S&Ps)
"top tiered" bond rating certification
as a measure to satisfy the
independent analysis requirement.

b. Using the annual independent audit of
the State Housing Finance Authority's
operations and an annual or other
periodic review conducted by HUD to
satisfy this independent analysis
requirement.

C. Implementation Agreements. The Department may

enter into any agreements necessary to implement
and approve a State Preservation Plan.
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D. Certifications Required:

1. A certification by the public official
responsible for submitting the
comprehensive housing affordability
strategy (CHAS) under Section 105 of the
National Affordable Housing Act that the
proposed activities are consistent with the
approved housing strategy of the State
within which the eligible low-income
housing is located; and

2. Such other certifications or information
that the Department determines to be
necessary to implement an approved State
Preservation Plan.

E. Fees. Any State agencies participating in HUD's
affordable housing program may not charge any
fee for accepting Notices of Intent, processing
Plans of Action or performing any other duties
related to the approval of a Plan of Action.
This prohibition does not preclude:

4/92 1-6
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1. An owner from paying for its appraisal or
share of a joint appraisal under Title VI;
or
2. A State agency from collecting fees

normally associated with providing and
processing loans insured under Part 241.

1-10. Consultation with Other Interested Parties.

A. The Chief, Loan Management Branch, will
designate a person to serve as the liaison
between HUD and States, local governments, and
other interested parties to:

1. Ensure that the Initial and Second Notices
of Intent (NOIs) are sent to the Chief
Executive Officer (CEO), or its designee,
at the lowest level of government in a
metropolitan area (eg., the CEO of the city
rather than the county or State) and to the
CEO, or its designee, at the highest level
of government, which would be the State, in
a non-metropolitan area.

2. Elicit feedback from State and local
governments where projects are located to
make sure that the owner has filed the
Initial Notice of Intent and the Second
Notice of Intent (where applicable) with
them and that all Federal requirements have
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been met.

3. Gather information specified in
Paragraph A.2. above and find out if the
owner has provided other information,
required by Title VI, to the appropriate
State or local agencies, including
appraisal information it received from HUD.

4. Develop a list which contains the name of
the person, designated by the State or
local CEO, to be responsible for
implementing the low-income affordable
housing program so that HUD:

1-7 4/92
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a. Can submit the POA to the appropriate
State or local agency to which the
owner was not required to send a copy;

b. Can ensure that the statutory purpose
of Title VI is carried out;

c. Can ensure that the POA reaches the
person at the agency closest to the
task of reviewing and approving the
POA so that it will receive the most
expeditious review possible.

The Affordable Housing Branch in Headquarters
will undertake outreach efforts with National
State organizations such as the Council of State
and County Agencies (COSCA) and the National
Council of State Housing Agencies (NCSHA) to
obtain information that will aid in HUD's goal
to preserve affordable housing stock.
Headgquarters staff will compile the information
gathered and provide it to Loan Management staff
as needed.

Loan Management staff must confer with any
appropriate State or local government agency to
confirm any State or local assistance that is
available to help low-income families preserve
and retain their residences as affordable
housing. The Loan Management Branch must also
consider such views when making determinations
about Plans of Action or a Resident
Homeownership Plan of Action.

The Department must confer with appropriate
interested parties (e.g., community groups,
nonprofit organizations, tenant groups) that it
believes could assist in the development of a
Plan of Action that best achieves the purpose of
preserving and maintaining, to the maximum
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extent possible, housing that is affordable to
low-income families or persons; minimizes the
involuntary displacement of tenants currently
residing in low-income housing; or facilitates
the sale of housing to residents under a
Homeownership Program.

4/92 1-8
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1-11. Maintenance of Tenant Income Profiles. Loan
Management staff should warn owners of projects that
may become eligible to prepay that they must maintain
an income profile of tenants as of January 1, 1987.
HUD is authorized to approve POAs extending
affordability restrictions only if the project
maintains the same proportions of very low-, low- and
moderate-income families or persons as resided in the
project as of January 1, 1987, or as of the date of
the POA approval, whichever date results in the
highest proportion of very low-income families. If
the tenant profile for January 1, 1987 is no longer
available, the owner will be able to certify to this
effect and will have to submit the earliest available
profile of January 1, 1988, or January 1, 1989.

1-12. Waivers. Upon making a determination and finding a
good cause, the Commissioner may waive any provision
of this Handbook or regulations, subject to statutory
limitations. Each waiver request must be in writing
and must be supported by documentation of the facts
and reasons that form the basis for the waiver.

1-13. Maintain a Log. The Multifamily Housing Preservation
staff in Headquarters will develop a log (automated
and manual) which Loan Management staff may use to
record the receipt of an Initial Notice of Intent
(NOI). Information on the log will include, but will
not be limited to, the date of receipt of the Initial
NOI, the project name and number, the type of action
the owner intends to take (i.e., terminate, extend or
transfer) and POA approval date. The log format will
allow recordation of data in a sequential, on-going
manner and will complement the Plan of Action
tracking system now under development in
Headquarters. Loan Management staff should also
enter information on the log, as specified in this
Handbook, whenever the word LOG appears.

1-14. Timelines. Appendix 1-1A, 1-1B and 1-1C are
timelines that contain the clock Loan Management
staff must adhere to when processing NOIs and Plans
of Actions.

1-15. Definitions.

1-9 4/92
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Acquisition Loan. A loan or advance of credit made
to a qualified purchaser of eligible low-income
housing and insured by the Department under Section
241 (f) of the National Housing Act for which
regulations are promulgated under 24 CFR Part 241,
Subpart E.

Adjusted Income. Annual income, as specified in
Section 813.106, less allowances specified in the
definition of "Adjusted Income" in Section 813.102.

Aggregate Preservation Rent. The extension
preservation rent or transfer preservation rent, as
defined under this Paragraph for the project.

Annual Authorized Return. The total amount an owner
of an eligible low-income housing project may receive
in distributions from the project each year,
calculated as a percentage (i.e., 8%) of the
project's extension preservation equity. This amount
may be taken as distribution and/or be used to pay
debt service for the equity take-out portion of any

loan approved under the Plan of Action.

Basic Rents. The HUD-approved monthly rent for a
unit in a Section 236 project determined on the basis
of operating the project with payments of principal
and interest at the rate of one percent per annum in
accordance with Section 236.2.

Bona Fide Offer. A certain and unambiguous offer to
purchase an eligible low-income housing project
pursuant to Subpart B of Part 248 made in good faith
by a qualified purchaser with the intent that such
offer result in the execution of an enforceable,
valid and binding contract.

Capital Improvement Loan. A direct loan to the owner
or purchaser originated by the Department under Part
219.

Community-Based Nonprofit Organization (CBO). A
private nonprofit organization that:

A. Is organized under State or local laws;
4/92 1-10
4350.6
B. Has no part of its net earnings inuring to the
benefit of any member, founder, contributor, or
individual;
C. Is neither controlled by, nor under the
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derive profit or gain from the organization;

D. Has applied for, or has a tax exemption ruling
from the Internal Revenue Service under Section
501 (c) of the Internal Revenue Code of 1986;

E. Does not include a public body (including the
participating jurisdiction) or an
instrumentality of a public body. An
organization that is State or locally chartered
may qualify as a CBO. However, the State or
local government may not have the right to
appoint more than one-third of the membership of
the organization's governing body and no more
than one-third of the board members can be
public officials;

F. Has standards of financial accountability that
conform to Attachment F of OMB Circular No.
A-110 (Rev.) "Standards for Financial Management
Systems";

G. Has among its purposes the provision of decent

housing that is affordable to low-income and
moderate-income persons, as evidenced in its
charter, articles of incorporation, resolutions
or by-laws;

H. Maintains accountability to low-income community
residents by:

1. Maintaining at least one-third of its
governing board's membership for low-income
neighborhood residents, other low-income
community residents, or elected
representatives of low-income neighborhood
organizations.

a. For urban areas, "community" may be a
neighborhood or neighborhoods, city,

county, or metropolitan area;

1-11 4/92
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b. For rural areas, "community" may be
neighborhood or neighborhoods, town,
village, county, or multi-county area
(but not the entire State), provided
the governing board contains low-income
residents from each county of
the multi-county area; and

2. Providing a formal process for low-income,
program beneficiaries to advise the
organization on its decisions regarding the
acquisition, rehabilitation and management
of affordable housing.
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Debt Service Coverage. An amount reserved to make
loan payments in the event of unanticipated project
expenses. For purposes of determining preservation
rents, debt service coverage (DSC) will be the amount
needed to bring debt service (DS) to 90 percent of
the total debt service and the amount reserved, i.e.,
debt service coverage is set to the amount such that:

Example: DS = .90(DS+DSC)
DSC = 1/9 DS
DSC = .111 DS
Default. For purposes of determining eligibility

for filing a Notice of Intent, default is the failure
of the owner to make any payment due under the
mortgage (including the full amount of the debt if
the mortgagee has accelerated the debt on the basis
of a non-monetary default) within 30 days after such
payment becomes due.

Eligible Low-Income Housing. Any project that is not
subject to a use restriction, imposed by the
Department, which restricts it to low and moderate
income use for a period at least equal to the
remaining term of the mortgage, and;

A. That is financed by a loan or mortgage:

1. Insured or held by the Secretary under
Section 221(d) (3) of the National Housing
Act and assisted under Part 215 or
project-based assistance provided under
Sections 880, 881 or 886;

1-12
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2. Insured or held by the Secretary under
Section 221 of the National Housing Act and
bearing a below market interest rate as
provided under Section 221.518(b);

3. Insured, assisted, or held by the
Department or a State or State agency under
Section 236 of the National Housing Act; or

4. A purchase money mortgage held by the
Department for a project which, immediately
prior to HUD's acquisition, would have been
classified under Paragraph A.l1., 2., or 3.
of this definition; and

B. That, under regulation or contract in effect
before February 5, 1988, is or will within 24
months become eligible for prepayment without
prior approval of the Department.

Page 11 of 21
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Equity Loan. A loan or advance of credit to the
owner of eligible low-income housing and insured by
the Department under Section 241 (f) of the National
Housing Act, for which regulations are promulgated
under 24 CFR Part 241, Subpart E.

Extension Preservation Equity. The extension
preservation equity of a project is:

A. The extension preservation value of the project
determined under Section 248.111; less

B. The outstanding balance of any debt secured by
the property.

Extension Preservation Rent. The extension
preservation rent is the gross potential income for
the project that would be required to support:

A. The annual authorized return;

B. Debt service on any rehabilitation loan for the
project;

C. Debt service on the federally-assisted mortgage

for the project;

1-13 4/92
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D. Project operating expenses; and
E. Adequate reserves.
Extension Preservation Value. The fair market value

of the project based on the highest and best use of
the project as multifamily market-rate rental
housing.

Fair Market Rent. The Section 8 existing fair market
rent (FMR) in effect and as defined under Section
882.102. Section 8 FMRs are applicable to the
jurisdiction in which the project is located and are
adjusted, where appropriate, for projects in which
tenants pay their own utilities. However, no utility
adjustments will be made to the fair market rent for
purposes of determining the Federal Cost Limit.

Federal Cost Limit. The greater of 120 percent of
the Section 8 existing fair market rent for the
market area in which the project is located or 120
percent of the prevailing rents in the relevant local
market area in which the project is located.

Federally-Assisted Mortgage. Any mortgage, as
defined in this Paragraph, any insured operating loss
loan secured by the project and any loan insured by
the Department under Part 241.
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Floor Rents. Floor rents are those rents paid by
moderate income tenants in the case of a reduction in
income. The floor rents protect owners from large or
sudden decreases in rental income.

Good Cause. With respect to displacement, the
temporary or permanent uninhabitability of the
project justifying relocation of all or some of the
project's tenants (except where such uninhabitability
is caused by the actions or inactions of the owner),
or actions of the tenant that, under the terms of the
tenant's lease and applicable regulations, constitute
a basis for eviction.

HOME Investment Trust Fund. A public fund
established in the general local or State government
in which a project is located pursuant to Title II of
the National Affordable Housing Act.

1-14
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Homeownership Program. A program developed by a
Resident Council for the sale of an eligible low-income
housing project to the tenants in accordance

with the standards in Section 248.173 or 248.175 and
Chapter 9 of this Handbook.

Initial Notice of Intent. An owner's notification to
the Department of its intention to terminate the
low-income affordability restrictions on the project
through prepayment of the mortgage or voluntary
termination of the insurance contract, to extend the
low-income affordability restrictions on the project,
or to transfer the project to a qualified purchaser.

Interest Reduction Payments. Payments made by the
Department pursuant to a contract to reduce the
interest costs on a mortgage insured under Section
236 of the National Housing Act.

Limited Equity Cooperative. A cooperative housing
corporation in which the income eligibility of
purchasers or appreciation upon resale of membership
shares, or both, are restricted in order to maintain
the project as available to and affordable by low and
moderate income families and persons.

Low-income Affordability Restrictions. Limits
imposed by regulation or regulatory agreement on
tenant rents, rent contributions, or income
eligibility with respect to eligible low-income
housing.

Low-income Families. Families or persons whose
incomes do not exceed the levels established for
low-income families under Part 813.
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Low Vacancy Area. A local market area in which the
current supply of decent, safe and sanitary, vacant,
available rental units, as a proportion of the total
overall rental inventory in the area is not
sufficient to allow for normal growth and mobility.
This determination takes into account the need for
vacancies resulting from turnover and the need to
meet growth in renter households. The determination
of a low vacancy area will be made by the Department,
using the most recent available data for the market
area on the rental inventory, renter households,

1-15 4/92
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rental vacancy rates and other factors as
appropriate.

Mandatory Sale. When an owner submits a Second
Notice of Intent to prepay the mortgage note and
terminate the affordability restrictions because the
transfer preservation rent exceeds the Federal Cost
Limit, the owner must offer the project for sale and
must accept any bona fide offer equal to the transfer
preservation value and sell the project to the
purchaser.

Moderate Income Families. Families or persons whose
incomes are between 80 and 95 percent of median area
income, as determined by the Department, with
adjustments for smaller and larger families.

Mortgage. The mortgage, security deed or deed of
trust insured or held by the Secretary or a State or
State agency under Parts 221 or 236. Also, the
purchase money mortgage taken back by the Secretary
in connection with the sale of a HUD-owned project
and held by the Department, where such mortgage,
security deed, or deed of trust or purchase money
mortgage is secured by eligible low-income housing.

Nonprofit Organization Eligible to Purchase or
Otherwise Participate. Any private, nonprofit
organization or association that:

A. Is incorporated under State or local law;

B. Has no part of its net earnings inuring to the
benefit of any member, founder, contributor, or
individual;

C. Complies with standards of financial

accountability acceptable to the Department; and
D. Has among its principal purposes, significant

activities related to the provision of decent
housing that is affordable to very low, low, and
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moderate income families.

Notice of Intent. 1Initial Notice of Intent or Second
Notice of Intent as defined in this Paragraph.

4/92 1-16
4350.6
Offering Price. The price that a purchaser offers a
seller for the Project.
Owner. The mortgagor or trustor under the mortgage

secured by eligible low-income housing.

Participating Jurisdiction. For purposes of the
Resident Homeownership program established in,
Section 248.173, any State or unit of general local
government that has been designated eligible to
maintain a HOME Investment Trust Fund in accordance
with Section 216 of Title II of the National
Affordable Housing Act.

Personal Benefit Expenses (PBEs). HUD's or the
contract administrator's estimate of the average
monthly utility bills (except telephone) for an
energy-conscious household paid directly by the
tenant.

Plan of Action. A plan providing for the termination
of the low-income affordability restrictions on the
project through prepayment of the mortgage or
voluntary termination of the insurance contract, for
extension of the low-income affordability
restrictions on the project, or for the transfer of
the project to a qualified purchaser. A plan for a
Homeownership Program constitutes a plan of action
for a Resident Homeownership program.

Prepayment. Prepayment in full of a mortgage, or a
partial payment or series of partial prepayments that
reduces the mortgage term by a least six months,
except where the prepayment in full or partial
prepayment results from the application of
condemnation proceeds.

Preservation Equity. The extension preservation
equity or transfer preservation equity, as defined
under this Paragraph.

Preservation Value. The extension preservation value
or transfer preservation value, as defined under this

Paragraph.

Prevailing Rents. Gross rents established for the
relevant local market, as defined in this Paragraph,

1-17 4/92
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and adjusted where appropriate, for projects in which
tenants pay their own utilities. It is the gross
rent a tenant is likely to pay for this particular
housing at market rate rental conditions in this
location.

Priority Purchaser. Any entity that is not a related
party to the owner and that is either:

A. A Resident Council organized to acquire the
project in accordance with a Resident
Homeownership program that meets the
requirements of Section 248.173 or 248.175; or

B. Any nonprofit organization or State or local
agency that agrees to maintain low-income
affordability restrictions for the remaining
useful life of the project.

NOTE: A nonprofit organization or State or local
agency that is affiliated with a for-profit
entity for purposes of purchasing a project

under Subpart B of Part 248 will not be
considered a priority purchaser.

Public Housing Agency. A public housing agency means
any State, county, municipality, or other
governmental entity or public body (or its agency)
which is authorized to engage in or assist in the
development or operation of lower income housing.

Purchase Price. The maximum sales price that HUD
will use to determine the amount of incentives. The
actual purchase price of the project must not exceed
the offering price minus any residual receipts that
will be transferred with the project.

Qualified Purchaser. Any entity that is not a
related party to the owner and that agrees to
maintain low-income affordability restrictions for
the remaining useful life of the project. Qualified
purchasers include for-profit entities and priority
purchasers.

Regulatory Agreement. The agreement executed by the
owner and the Department or a State agency providing

for the regulation of the operation of the project.

1-18
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Related Party. An entity that, either directly or
indirectly, is wholly or partially owned or
controlled by the owner of the project being
transferred under Part 248, Subpart B, is under whole
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or partial common control with such owner, or has any
financial interest in such owner or in which such
owner has any financial interest. However, this will
not prohibit a nonprofit organization from buying-out
the interest of its limited dividend or for-profit
partners in connection with the sale of

eligible low-income housing under Subpart B of Part
248, as long as the sale is made on an arms length
basis. Also, the partners who sell their interest
must completely divest themselves of any input in the
continued operation of the project.

1. The purchaser and the owner will not be deemed
related parties on the basis that financing is
provided to the purchaser by the seller or a
management company affiliated with the seller,
as long as:

A. Only a loan, and not a grant, is provided;

B. The financing is provided for the
acquisition of the project, the
rehabilitation of the project, or both;

C. In the case of financing for the
acquisition of the project, the sum of the
principal amount of the loan, plus the
amount of the Section 241 (f) acquisition
loan and any Federal grant to cover
acquisition of the project, does not exceed
the sum of the sales price and the expenses
associated with the acquisition, loan
closing and implementation of the plan of
action and, in the case of financing for
the rehabilitation of the project, the
principal amount of the loan does not
exceed the equity requirements applicable
to the rehabilitation loan or capital
improvement loan obtained by the purchaser
under Part 241 or Part 219;

1-19 4/92
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D. The loan is not a condition of accepting a
bona fide offer or entering into a sales
contract;

E. The seller has no input in the continued
operation of the project as a result of the
loan; and

F. In the case of a loan provided by a

management company that is affiliated with
the seller, the execution of a management
contract between the purchaser and the
management company is not a condition of
the loan.
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2. This rule does not bar an owner, or former
owner, from membership on a nonprofit
organization's board of directors, as long as:

A. The owner, or former owner, participates
only in its personal capacity, without
compensation, and holds a nonvoting
membership; and

B. The purchaser and the owner will not be
deemed related parties solely by reason of
the purchaser's retention of a property
management entity of a company that is
owned or controlled by the owner or a
principal thereof, if retention of the
management company is neither a condition
of sale nor part of consideration paid for
the project and the property management
contract is negotiated by the qualified
purchaser on an arm's length basis.

Relevant Local Market. An area geographically
smaller than the market area established by the
Department for purposes of determining the Section 8
existing fair market rent. The area is identifiable
as a distinct rental market area in which similar
projects and units would effectively compete with the
subject project for potential tenants.

Relocation Expenses. Relocation expenses consist of
payment for:

1-20
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A. Advisory services that include timely
information, counseling (including the provision
of information on a resident's rights under the
Fair Housing Act), and referrals to suitable,
affordable, decent, safe and sanitary
alternative housing; and

B. Actual and reasonable moving expenses.

Remaining Useful Life. With respect to eligible
low-income housing, the period during which the physical
characteristics of the project remain in a condition
suitable for occupancy, assuming normal maintenance

and repairs are made and major systems and capital
components are replaced as becomes necessary.

Reserve for Replacements. The escrow fund
established under the Regulatory Agreement for the
purpose of ensuring the availability of funds for
needed repair and replacement costs.
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Resident Council. Any incorporated nonprofit
organization or association in which membership is
available to all the tenants, and only the tenants,
of a particular project and:

A. Is representative of the residents of the
project;
B. Adopts written procedures providing for the

election of officers on a regular basis; and

C. Has a democratically elected governing board,
elected by the residents of the project.

Residual Receipt Fund. The fund established under
the Regulatory Agreement for holding cash remaining
after the distribution of all allowable distributions
from surplus cash as it is defined in the Regulatory
Agreement.

Return on Investment. The amount of allowable
distributions that a purchaser of a project may
receive under a Plan of Action under Section 248.157
or 248.161.

1-21 4/92
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Secretary. The Secretary of Housing and Urban
Development.

Second Notice of Intent. An owner's notification of
its intent to transfer the project. An owner submits
a Second NOI after it receives the information which
HUD staff developed and sent to it after evaluating
data from the appraisal(s).

Section 8 Assistance. Rental assistance provided
under Parts 880 through 887.

Special Needs Tenants. Those elderly persons, 62
years of age or older, elderly families, or families
that include disabled persons, as defined in Section
812.2. Special needs tenants also means large
families requiring units with three or more bedrooms.

State Assisted or Subsidized Mortgage. A mortgage
which is assisted or subsidized by an agency of a
State government without any Federal mortgage
subsidy.

Tenant Representative. A designated officer of an
organization of the project's tenants, a tenant who
has been elected to represent the tenants of the
project, or a person or organization that has been
formally designated or retained by an organization of
the project's tenants to represent the tenants with
respect to Subpart B of Part 248.
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Termination of Low-income Affordability Restrictions.
The elimination of low-income affordability
restrictions under the Regulatory Agreement through
termination of mortgage insurance or prepayment of
the mortgage.

Transfer Preservation Equity. The transfer
preservation equity of a project is:

A. The transfer preservation value of the project
determined under Section 248.111; less

B. The outstanding balance only of the
federally-assisted mortgage(s) secured by the

project prior to the granting of incentives.

1-22
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Transfer Preservation Rent. For purposes of
receiving incentives pursuant to a sale of the
project, transfer preservation rent is the gross
income for the project that would be required to
support:

A. Debt service on the loan for acquisition of the
project;

B. Debt service on any rehabilitation loan for the
project;

C. Debt service on the federally-assisted mortgages

secured by the project;

D. Project operating expenses; and
E. Adequate reserves.
Transfer Preservation value. The fair market value

of the project based on its highest and best use.

Very Low-Income Families. Families or persons whose
incomes do not exceed the level established for very
low-income families under Section 813.102.

Voluntary Sale. When an owner submits a Second
Notice of Intent to transfer the project, it must
offer the project for sale to a qualified purchaser
if the transfer preservation rent does not exceed the
Federal Cost Limit. The owner, however, is not
obligated to accept any offer under this category.

Voluntary Termination of Mortgage Insurance. The
termination of all rights under the mortgage
insurance contract and of all obligations to pay
future insurance premiums.

Page 20 of 21

8/22/2006



www.hudclips.org Page 21 of 21

Windfall Profits. Receipt of incentives under this
Act by owners who, in the absence of Title VI, would
not have prepaid their mortgages given local market
conditions. To prevent windfall profits, the
Secretary may make available incentive payments only
to owners in those rental markets where there is an
inadequate supply of decent, affordable housing or
where necessary to accomplish the other public policy
objectives under Title VI.

1-23
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Chapter 2. Eligibility
2-1. Purpose. This chapter sets forth the criteria that
will be used to identify housing projects covered by
Title VI.
2-2. Eligible Low-income Housing.
A. Title VI covers projects whose mortgages are

insured, HUD-held, or assisted under the
National Housing Act as follows:

1. Section 221 (d) (3) Market Rate and receiving
assistance under a Section 8 contract or a
Rent Supplement Contract which has been
converted to a Section 8 Contract. This
includes any Section 8 New Construction,
Substantial Rehabilitation, or Loan
Management Set-Aside projects insured under
Section 221 (d) (3);

2. Section 221 (d) (3) below market interest
rate (BMIR), with a Limited Dividend owner,
which is receiving a below market interest
rate pursuant to Section 221(d) (5);

3. Section 236, including State agency
(non-insured) projects;

4. Formerly insured under one of the above
sections of the National Housing Act,
acquired by the Department at a foreclosure
sale, and subsequently sold with a purchase
money mortgage held by the Department,
regardless of the assistance rendered at
the time of sale.

B. The owner must, by regulation or contract that
was in effect on or before February 5, 1988, be
eligible, or within 24 months become eligible
for prepayment without the Department's
approval.

C. If a project was covered by Title VI at any time
on or after February 5, 1988, (that is, if it
met both criteria A. and B. above on or after
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February 5, 1988), it retains its eligibility
until the expiration of its original mortgage or
until the Plan of Action (POA) is approved;

D. If the project meets the criteria in Paragraph B
above, it also retains its eligibility until the
owner voluntarily enters into an agreement
(e.g., receipt of flexible subsidy funds or a
transfer of physical assets governed by Section
181 (g) of the HCD Act of 1987) to extend low and
moderate income use.

2-3. Ineligibility Due to Default Under the Mortgage.
An owner of eligible low-income housing intending to
prepay the mortgage or voluntarily terminate the
mortgage insurance contract, extend the low-income
affordability restrictions of the housing, or
transfer the housing to a qualified purchaser, may
file an Initial Notice of Intent (NOI) unless the
mortgage covering the project:

A. Continued in default or fell into default on or
after November 28, 1990, and the mortgage has
been assigned to HUD as a result of such
default; or

B. Continued in or fell into default on or after
November 28, 1990, while the mortgage was held
by the Department; or

C. Fell into default prior to November 28, 1990,
and the owner entered into a workout agreement
prior to that date, but again defaulted on or
after November 28, 1990, under the workout
agreement, (and if the agreement was with an
insured mortgagee, the mortgage has been
assigned to HUD as a result of the default under
the workout agreement); or

D. Fell into default prior to November 28, 1990,
but has been current since that date and the
owner has not agreed to recompense the
appropriate insurance fund for losses, if any,
as determined by HUD, sustained by the fund as a
result of any workout or other arrangement
agreed to by the Department and the owner with
respect to the defaulted mortgage. The owner

2-2
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must submit a letter with its Initial NOI
agreeing to recompense the insurance fund for
any losses resulting from such default.

Ineligibility Due to Use Restrictions. Projects
listed in Paragraph 2-2.A. above are ineligible if:

A.

A flexible subsidy loan was made on or after
December 21, 1979;

A project with a HUD-held mortgage subject to a
Transfer of Physical Assets (TPA) or HUD-insured
TPA with additional assistance occurred

pursuant to the provisions of HUD Notice

H91-57, Restrictions on the Sale of Subsidized
Rental Housing Imposed by Section 181 (g) of the
Housing and Community Development Act of 1987 in
Appendix 2-1, effective June 16, 1989;

The project is currently receiving payments
under a Rent Supplement Contract; or

The project was originally developed by
non-profit sponsors and received preliminary
approval of a TPA to a limited dividend
ownership after September 15, 1980 (the
effective date of the regulations at Part 265).
Projects transferred before that date are
eligible low-income housing projects.

Projects Governed by Section 250 (a).

A.

Section 250 (a) of the National Housing Act, and
not Title VI, governs the prepayment of
mortgages in cases where, under the terms of the
mortgage and applicable program regulations,
HUD's approval is required for such prepayment.
However, HUD may approve the prepayment of such
a mortgage only if the project is no longer
meeting a need for rental housing for lower
income families in the area and if requirements
concerning displacement and tenant notice and
comment are met. HUD construes Section 250 (a)
as being applicable only in cases where the
project receives subsidy that is tied to the
mortgage.

2-3 4/92
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Thus, Section 250 (a) governs the prepayment of
Sections 221 (d) (3) market rate mortgages with
Rent Supplement Assistance, as well as Section
221(d) (3) BMIR and Section 236 mortgages if less
than 20 years have expired from the date of
final endorsement or if the project is owned by
a non-profit mortgagor. Section 250(a) is not
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applicable to a Section 221 (d) (3) market rate
project with Section 8 LMSA assistance, or to a
purchase money mortgage.

C. Exception. During the 20th year from final
endorsement, a project may be subject to Section
250 (a) and yet still be eligible to file a POA
under Title VI. 1In such cases, the mortgage may
be prepaid during the 20th year only if HUD
makes the determinations listed in Section
250 (a) . Once the 20th year has ended, the
mortgage may be prepaid only in accordance with
a POA approved by HUD under Title VI.

Projects Governed by neither Title VI nor Section
250 (a) . The prepayment of certain mortgages (eg.,
Section 221 (d) (3) market rate mortgages with a
limited distribution type mortgagor where prepayment
occurs during the first twenty years, and purchase
money mortgages with prepayment prohibitions)
requires HUD's approval, but is subject to neither
Section 250 (a) nor Title VI. Loan Management staff
should contact the Office of Multifamily Housing
Preservation and Property Disposition, Affordable
Housing Branch, in Headquarters, regarding the
standards for approval of prepayment of such
mortgages.

Transition Provisions for Those Who Filed Title II
Notices of Intent.

A. Eligibility for Transition Election. An owner
of eligible low-income housing may, under
certain circumstances, choose whether to proceed
under the provisions of Title II or Title VI.
Owners may elect to be subject to provisions of
either Title II or Title VI if:

1. Their projects became eligible low-income
housing before January 1, 1991, because the

2-4
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20th anniversary of final endorsement was
on or before December 31, 1992; and

2. They filed a valid NOI under the provisions
of the Notice H90-88 "Transition Rule for
Filing NOIs Pursuant to Section 604 (a) of
the Cranston Gonzalez National Affordable
Housing Act of 1990," on or before December
31, 1990; and

3. They did not submit a POA on or after
October 11, 1990; and

4. They are eligible under Title VI pursuant

Page 4 of 7

8/22/2006



www.hudclips.org Page 5 of 7

to the default provisions listed in
Paragraph 2-3 above.

B. Retention of Eligibility for Transition
Election. An owner who filed a POA prior to
October 11, 1990, remains eligible to convert to
Title VI even if the POA has been approved
and/or funded under Title II. The owner must
submit a Form HUD-9608, Initial NOI, Appendix 3,
to the Loan Management Branch within 30 days
after the effective date of the Interim Rule as
specified in Paragraph 1-2.B. or within 30 days
after Field Office notification of its final
approval of the POA under Title II, whichever is
later. The Initial NOI must state that the
owner 1s exercising its conversion right
pursuant to Section 248.5(b). In awarding
incentives to an owner who previously submitted
a POA under Title II and now wishes to proceed
under Title VI, the Loan Management staff will
make adjustments for incentives already received
under Title II.

C. Procedures for Conversion.

1. Submission of Election to Proceed. An
owner who meets the qualifications of
Paragraph A above and desires to proceed
under Title II, or desires to maintain the
choice for Title II incentives while
proceeding through the Title VI appraisal
process must submit to the Loan Management
Branch within 30 days after the effective

2-5
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date of the Interim Rule, as specified in
Paragraph 1-2.B., a Form HUD-9610, Notice
of Election to Proceed, Appendix 2-2.

2. Owners choosing to Proceed in Title VI. An
owner who elected to proceed through the
Title VI appraisal process while
maintaining its option for Title II
incentives must designate their choice by
filing a NOI pursuant to Notice H91-29,
Processing Plans of Action under the
Housing and Community Development Act of
1987, within 30 days of receiving the
Information from HUD about the appraisal
process as specified in Chapter 5,
Paragraph 5-6.

3. An owner who meets the qualifications of

Paragraph B above and desires to proceed
under Title VI must submit to the Loan
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Management Branch within 30 days of the
effective date of the interim rule or
within 30 days after the Department
notifies the owner of HUD's final approval
of the Title II POA, whichever is later, a
Form HUD-9610, Notice of Election to
Proceed, Appendix 2-2.

D. Failure to Take Appropriate Action for
Transition Election.

1. Forfeit Right to Elect Title II Provisions.

a. Any eligible owner who failed to file
a Form HUD-9610 within 30 days of
publication of the Interim Rule, may
not proceed under Title II, but may
proceed only under Title VI by filing
a new Form HUD-9608.

b. Any owner who filed a Form HUD-9610
within 30 days after the effective
date of the Interim Rule and chose to
proceed through the Title VI appraisal
process, but did not choose Title II
incentives by submitting a NOI within
30 days of receiving the information

2-6
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from HUD, as described in Paragraph
C.2. above, may not proceed under
Title II. Such owner is subject to
the timeframe provisions of Paragraph
E below.

2. Forfeit Right to Elect Title VI Provisions.
If an owner eligible under Paragraph B
above fails to file a NOI within the
timeframe specified in Paragraph C.3.
above, it forfeits its right of conversion.

E. Deadlines for Further Action. The date on which
the Notice of Election to Proceed, Form HUD-9610,
or a new Initial NOI, Form HUD-9608, 1is
received in the Field Office will be deemed the
date of the filing of the Initial NOI for all
deadlines required of the owner or of the
Department.

F. Owner Changes Mind after Conversion. Any owner,
who exercised its option under the Transition
Provisions and then decides to switch its
participation from Title VI to Title II after
the Department incurs the cost of having an
appraisal performed, as required under Title
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VI, must reimburse HUD for any cost incurred by
HUD for the appraisals within 30 days of receipt
of a bill covering these expenses.

2-17
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Chapter 3. 1Initial Notice of Intent

3-1. Purpose. This chapter describes proper submission
and filing of an owner's Initial Notice of Intent
(NOI), which will initiate participation in this
program. The Loan Management Branch will process the
Initial NOI in accordance with Paragraph 3-6.

3-2. Submission. Not sooner than 24 months prior to
becoming eligible under the mortgage for prepayment
without the prior approval of the Department, owners
wishing to participate in the program must submit
Form HUD-9608, Initial NOI, Appendix 3.

3-3. Content.
A. Using Form HUD-9608, an owner must submit
information about the project and the mortgage
to Loan Management. Further, the owner will

check one of three boxes to indicate whether it
intends to request incentives for extending the
low income affordability restrictions, transfer
the project to a new owner who agrees to
maintain such restrictions or prepay the
mortgage and terminate the low income
affordability restrictions. The owner will also
certify that the Initial NOI has been submitted
and distributed as required in Paragraphs 3-4

and 3-5.

B. The reverse side of Form HUD-9608, Appendix 3A,
provides a letter to the tenants. The letter
contains:

1. Information about the owner's plans;
2. A request to tenants to notify the owner

and HUD about any individual or
organization they (the tenants) have
retained or designated to represent them;

3. An invitation to tenants to provide input
to a Capital Needs Assessment, when

appropriate; and

3-1 4/92
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4. An advisory that if the project is sold,
Resident Councils may be able to purchase
it for continued rental or under a
Homeownership Program.

If the mortgage for the property had fallen into
default prior to November 28, 1990, but since
that time has been current under a workout
agreement, as specified in Chapter 2 Paragraph
2-3.D, the owner must submit with its initial
NOI a letter agreeing to recompense the FHA
insurance fund for losses resulting from that
default.

3-4. Filing. Owners must simultaneously submit Form
HUD-9608 to the parties listed below:

A.

B.

The appropriate HUD Field Office;

The relevant State or Local Agency as determined
in Paragraph 1-10.A.1.;

The mortgagee; and

Each occupied unit in the project and any tenant
representative known to the owner. If, to the
best of the owner's knowledge, no such tenant
representative exists, then the owner must
certify that he knows of no such representative.
The owner must also include with the Initial
NOI, a Form-HUD 9608A, Notification of the
Availability of Translations, Appendix 3C, which
advises tenants in 10 languages of the
availability of translations.

3-5. Posting of the Initial Notice of Intent.

A.

4/92

The owner must post a copy of the Initial NOI in
a readily accessible location within each
affected building of the project. Appendix 3C
must be posted alongside the Initial NOI.

Upon the request of any non-English speaking
tenants residing in the project, the owner must
provide a translation of the Initial NOI to such
tenant. To obtain one or more translations, the
owners should contact the Loan Management

3-2
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Branch, which will provide translations. The
Multifamily Housing Preservation Branch, in
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Headquarters, has arranged for the translation
of the Initial NOI into ten languages: Arabic,
Chinese, Farsi, French, Japanese, Korean,
Russian, Spanish, Thai, and Vietnamese. Loan
Management staff may ask the Regional
Contracting Officer to contract locally for the
translation of the initial NOI into languages
not listed above. If such translations are
made, the Loan Management staff should notify
the Multifamily Housing Preservation staff in
Headgquarters who in turn may provide them to
other Field Offices requesting such

translations.
3-6. Processing the Initial Notice of Intent.
A. Upon receipt of an Initial NOI, Loan Management
staff will begin a log for the project. LOG

date received.

B. Loan Management staff will determine if the
project is eligible to submit an Initial NOI in
accordance with Chapter 2.

C. If the Initial NOI is to terminate the
affordability restrictions, Loan Management
staff will process it according to the
guidelines in Chapter 4.

D. If the Initial NOI is to extend the
affordability restrictions by accepting
incentives or transferring the project, Loan
Management staff will process it according to
the guidelines in Chapter 5.

E. If a letter agreeing to recompense the insurance
fund in accordance with Paragraph 3-3.C. is
submitted with the Initial NOI, Loan Management
staff must immediately contact the Office of
Mortgage Insurance Accounting and Servicing
(MIAS) for a determination of losses to the FHA
insurance fund as a result of the default of the
mortgage. Once this determination is made, Loan
Management will send a request for repayment to
the owner LOG date sent . The owner must

3-3
4/92
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recompense the Department within 30 days of
receipt of a letter indicating the amount of
such losses, or the Initial NOI will be
considered void. If a determination is made
that the default resulted in no loss to the
insurance fund, Loan Management staff will send
a letter to the owner indicating that no
repayment is necessary.
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Chapter 4. Processing Initial Notices of Intent (NOIs) to
Terminate Affordability Restrictions

4-1. Purpose. This Chapter outlines the steps Loan
Management staff must take when it receives an
Initial NOI to terminate affordability. It explains
what Loan Management must return to the owner and
what it must instruct the owner to do.

4-2. Action Upon Receipt of an Initial Notice of Intent.

A. Loan Management Staff will Distribute Initial
Notice of Intent. Within five days of receipt
of an Initial NOI to terminate affordability
restrictions, LOG date distributed Loan
Management staff will distribute it, by
overnight mail if mailing is necessary, to the
Economic and Market Analysis Staff (EMAS), the
Office of Fair Housing and Equal Opportunity
(FHEO), and the Housing Programs Branch,
Attention: Valuation Branch, with a request that
they supply information relevant to the market
area.

B. Other Branches Provide Information. Within 90
days of receipt of the Initial NOI, EMAS, FHEO,
and Valuation Branch will provide:

1. Any readily available data and information
on the characteristics and market
conditions of comparable affordable housing
and the overall rental market in the
housing market area; including such things
as estimates of the current supply of
subsidized and market rate rental housing,
occupancy and vacancy conditions in rental
housing, rent ranges and recent trends in
rents, studies or reports on the overall
rental market supply demand conditions
previously prepared by EMAS, and vacancy
rates and length of waiting lists in
assisted housing in the market area.

2. The impact of the termination of
affordability restrictions on minorities in
the market area.

http://www.hudclips.org/sub nonhud/cgi/nph-brs.cgi?d=HSGH&s1=(4350.6)[no]&opl1=A...
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4-3.

4/92

Loan Management Staff sends Information to the Owner.
Within six-months after HUD receives the Initial NOI,
Loan Management staff will send Appendix 4, Letter to
Owner Transmitting Information for Terminating
Affordability Restrictions. LOG date letter sent
This letter advises the owner of the requirements for
submitting a Plans of Action (POA) to terminate
affordability restrictions and, by means of Appendix
47, Information About Market Areas, transmits the
information provided by other Divisions/Branches
which the owner will need to develop the POA.

Information to Tenant Representatives and State and
Local Governments. Simultaneously with notifying the
owner, Loan Management staff will send the tenant
representative(s) and the appropriate State and local
government agencies any information it provided to
the owner by sending them a copy of the letter sent
to the owner and all attachments (see Appendix 4A and
4B) LOG date sent

Information to Tenants. It is Loan Management's
responsibility to make the information sent to owners
available to tenants by posting. Therefore, the
letter sent to the owner in accordance with Paragraph
4-3, will instruct the owner to post the letter with
all attachments including Appendix 4B, Information
for Tenants. The owner must post this information
which contains the rights and opportunities of
tenants in each affected building. By means of
Appendix 4B, Information for Tenants, tenants must be
informed of:

A. The opportunity to provide comments to the Loan
Management Branch at all stages of the
decision-making process;

B. The name, address, and phone number of any
tenant representative(s) who has been provided
this information, and may be expected to consult
with, provide guidance, and act on behalf of the
tenants;

C. Assistance which may be provided to tenants if
the project mortgage is prepaid including

Section 8 rental assistance and guarantees of

4-2
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continued occupancy in accordance with Chapter
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10 of this Handbook; and

D. Information about the market area sent to owner
by Appendix 4A.

4-6. Submission and Evaluation of Plans of Action. POAs
will be evaluated in accordance with the guidelines

provided in Chapter 8 reserved .

4-3 4/92
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Chapter 5. Processing Initial Notices of Intent (NOIs) to
Extend Affordability Restrictions by
Retention or Sale

5-1. Purpose. The purpose of this Chapter is to outline
the steps Loan Management staff must take when it
receives an Initial Notice of Intent to extend
affordability by either retaining the project or
selling it. It explains what Loan Management staff
need to know about the Capital Needs Assessment and
Appraisal process and explains how the information
developed in these steps will be used.

5-2. Windfall Profits Test.

A. To prevent windfall profits to owners, the
Department may make available incentives only to
owners in those rental markets where there is an
inadequate supply of decent, affordable housing
or where it is necessary to accomplish the other
public policy objectives. The preservation
solution is not to be used to provide incentives
to owners who would not have prepaid, given
local market conditions. Therefore, this test
is part of the criteria for determining a
project's eligibility to receive incentives.

B. Consistent with the statutory requirements, the
test will be carried out in three parts in a
manner to encompass the concerns about
affordability and adequacy of supply and other
public policy objectives.

1. The Windfall Profits Test will be conducted
in accordance with the Notice published in
Federal Register 3177.

2. Immediately upon receiving an Initial NOI
to extend affordability by retention or
sale, Loan Management staff will forward
the Initial NOI to the Economic and market
Analysis Staff (EMAS) for review under the
Windfall Profits Test LOG date sent

3. If the Loan Management staff determines
that the owner should be denied eligibility
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to apply for incentives because of the
results of the Windfall Profits Test, the
owner will be informed within 30 days of
submitting an Initial NOI and the process
under this Handbook will end. LOG end of
process If Loan Management staff
determines that the project is eligible to
receive incentives, it will continue the
process as described in the remainder of
this Handbook.

5-3. Submission of the Initial Notice of Intent to Housing
Programs Branch.

A. Concurrently with submission of the Initial NOI
to EMAS, Loan Management staff will also forward
three copies of the Initial NOI to the Housing
Programs Branch, Attention: Architectural and
Engineering (A & E) Branch and Valuation Branch.
LOG date sent Loan Management staff must also
provide the following information:

1. Last three years' physical inspection
reports and owner's responses and clearance
of findings from the Housing Management
loan files;

2. Any correspondence relating to the
condition of the project during the last
three years;

3. Last three years of project financial
statements;

4. As-built plans and specifications (if
available) ;

5. Page 1 of Form HUD-92013, completed by

Housing Management;

6. Expiration date of the current Section 8
contracts.
B. A & E will perform a Capital Needs Assessment in

accordance with Housing Development's Processing
Instructions for Implementing Title VI
(Implementation Memorandum), but if unable to do

4/92 5-2
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so, will arrange with the Regional Contracting
Officer (RCO) to contract for a Capital Needs
Assessment. Within 15 days of receipt of the
Initial NOI, the RCO will contract for the
Capital Needs Assessment, if applicable, and
Housing Development staff will schedule the
Assessment and report the date to the Loan
Management Branch. LOG receipt of date for
inspection Please note that since a portion of
the Capital Needs Assessment, in accordance with
Paragraph 5-7, must be completed within 60 days
of receipt of the initial NOI, Loan Management
staff should not wait for the results of the
Windfall Profits Test before scheduling the
inspection. The inspection may have to be
cancelled if the project does not pass the
Windfall Profits Test.

C. Valuation staff will work with the RCO to
contract for an appraisal of the project. The
appraisal may have to be cancelled if the
project does not pass the Windfall Profits Test.

5-4 Information to Owners Who Requested Incentives.
Within 20 days of receipt of the Initial NOI to
extend affordability restrictions, Loan Management
staff will send the Letter to Owner Transmitting
Appraisal Guidelines, Appendix 5-1, which contains
the information the owner needs to proceed with the
Capital Needs Assessment and appraisal process. LOG
date sent The information explains:

A. The requirements for a Capital Needs Assessment
that will be conducted by HUD or a HUD
contractor as set forth in Paragraph 5-7 and the
Implementation Memorandum. Loan Management
staff will tell the owner the scheduled date for
the Assessment, if known. Otherwise, the owner
will be told that HUD will advise it later of
the date and time for the Capital Needs
Assessment physical inspection and exit
conference.

B. The need for, and the rules and guidelines
governing an appraisal of the project. All
appraisals conducted on eligible low-income

5-3
4/92
4350.6
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housing must comply with the "Guidelines for
Determining Appraisals of Preservation Value
Under the Low-Income Housing Preservation and
Resident Homeownership Act of 1990" (Appraisal
Guidelines). The owner is responsible for
forwarding these guidelines to the appraiser it
selects;
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C. The filing deadline for submission of the
appraisal which is four months from receipt of
the initial NOI;

D. The need for an appraiser retained by HUD to
appraise the project in accordance with the
Appraisal Guidelines and inspect the project's
financial records in order to make
determinations required by Appendix 5-2, Form
HUD-9607, Calculation of Information to be
Returned to the Owner; and

E. That HUD will delegate to an appropriate State
agency, 1f applicable, the responsibilities
regarding the performance of an appraisal. This
statement will be added to Appendix 5-1, if
relevant.

Information to Tenants. By means of Appendix 5-1,
the owner will be advised that it must post Notice to
Tenants, Appendix 5-1A, which advises tenants of the
project about the appraisal and the Capital Needs
Assessment physical inspection and exit conference.
This letter will give tenants and tenant
representatives, if any, the right and opportunity:

A. To provide input into the Capital Needs
Assessment up to the time of the exit conference
for the inspection, the date of which will be
posted at least two days prior to the
inspection;

B. For tenant representatives to attend the
physical inspection and all tenants to attend
the exit conference, for which the date and time
will be posted at least two days in advance;

5-4

http://www.hudclips.org/sub nonhud/cgi/nph-brs.cgi?d=HSGH&s1=(4350.6)[no]&opl1=A...

4350.6

C. To be provided further information by both HUD
and the owner at various stages of the extension
process and to be given further opportunity to
comment; and

D. To obtain the name, address, and phone number of
any tenant representative who has been provided
this information and who will be expected to
consult with, provide guidance to, and act on
behalf of the tenants.

Information to State and Local Governments.
Simultaneously with sending Appendix 5-1, Loan
Management staff will make information about the
Capital Needs Assessment and appraisal process
available to State and local governments LOG date
sent by sending them a copy of Appendix 5-1 and its

Page 4 of 13

8/22/2006



www.hudclips.org

attachment, Appendix 5-1A. By means of this letter,
Loan Management staff will advise State and local
governments that they have the right to provide input
into the Capital Needs Assessment, including having
local code enforcement officials participate in the
physical inspection and exit conference, and to
provide further input at various other stages of the
decision-making process. Any information provided to
the owner under this Chapter, subsequent to the
appraisal, will also be provided to the State and
local governments.

Capital Needs Assessment. The Capital Needs
Assessment will be conducted in accordance with the
Implementation Memorandum. LOG date of Assessment
The Assessment will be conducted in two parts: the
physical inspection and the exit conference. The exit
conference will be held within one day of the
physical inspection. At the exit conference, the
contractor will discuss the findings of the physical
inspection and obtain additional input from those in
attendance. A & E Branch will provide Valuation and
Loan Management Branches with the results of the
first portion of the Capital Needs Assessment within
60 days of the Initial NOI. LOG date received The
portion that must be forwarded, at this point, is the
portion that refers to the repairs required to bring
the property up to good condition, exclusive of HUD
regulatory requirements, if not required by the local

5-5
4/92

http://www.hudclips.org/sub nonhud/cgi/nph-brs.cgi?d=HSGH&s1=(4350.6)[no]&opl1=A...

4350.

governing body. Valuation Branch will forward the
results to HUD's appraiser and Loan Management staff
will forward the results to the owner who must
forward the information to its appraiser. LOG date
sent to owner/appraiser The total Capital Needs
Assessment need not be completed until 120 days after
receipt of the Initial NOI. The results will be
forwarded to the owner for its review at that time.
LOG dates received and forwarded

Submission of Appraisals. Within four months of
filing the Initial NOI, the owner must submit an
appraisal, conducted by a qualified appraiser
selected by the owner, to the Valuation Branch. LOG
date appraisal received At the same time, Valuation
Branch must receive an appraisal from an independent
qualified appraiser contracted by HUD. LOG date
appraisal received Both appraisals will conform to
the instructions in the Appraisal Guidelines.
Valuation Branch will forward a copy of HUD's
appraisal to the owner. LOG date sent Each
appraisal must show two appraised values, Extension
Preservation Value (EPV) and Transfer Preservation
Value (TPV), in accordance with Paragraphs A. and B.

Page 5 of 13

8/22/2006



www.hudclips.org

below. Neither appraisal may be more than 30 months
old at the time of Plan of Action (POA) approval
(unless POA approval was delayed by HUD for reasons
beyond the owner's control). All appraisals must be
updated if a new Initial NOI to extend affordability
is filed for any reason.

A. Extension Preservation Value: Highest and Best
Use as Residential Rental Property. The
Appraisal Guidelines require that the appraiser
assume the conversion of the project to market
rate rental housing for determining the EPV.
Other factors that must be taken into account in
determining these values include:

1. The Amount of Required Repairs necessary to
sustain the property to a good condition
consistent with the Implementation
Memorandum. A and E staff will determine
the repairs that are required to bring the
property up to good condition in addition
to those required by HUD regulatory

5-6
4/92

4350.6

requirements. Valuation Branch will
provide this data to both appraisers. The
appraiser will use the upgrading
improvements in determining their costs and
will reflect the required repairs and
upgrades in the final estimate of the EPV.

2. Non-Rehabilitation Costs of converting to
market rate rental housing. These would
include the costs of conversion of a
project occupied by subsidized tenants to
one occupied by market rate tenants and the
costs of advertising, turnover, vacancies,
unpaid rents, evictions, etc.; and

3. Operating Expenses. Operating expenses
used for the appraisal will be the greater
of the following expenses which will be
determined by the appraiser(s), subject to
HUD's approval:

a. Average operating expenses during the
preceding three years or the operating
expenses for the past year, depending
on whether the last year's or the
average of three year's operating
expenses are a more realistic estimate
of future expenses; or

b. Projected operating expenses after
conversion.
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B. Transfer Preservation Value: Highest and Best
Use. The Appraisal Guidelines require that the
appraiser assume conversion of the project to
the highest and best use for the property. If
the highest and best use is a market rate rental
project, the value determination will be the
same as 1in Paragraph A. If the highest and best
use is as a condominium, cooperative, etc., the
conversion costs will be handled in the same
manner as in Paragraph A. TIf the highest and
best use is for another use, the appraiser will
determine the rehabilitation, conversion,
demolition, and other costs associated with
achieving the highest and best use of the

5-17
4/92

4350.6

project. These costs must be reflected in the
appraiser's final estimate of the TPV. Depending
on what the highest and best use for the project
is determined to be, the issues outlined in
Paragraph A above should be addressed.

Projected operating expenses after conversion
must be used if the project is being appraised
for purposes other than as rental housing.

5-9. Reconciliation of Appraisals.

A. Review of Appraisals. Upon receipt of the
appraisals submitted by the owner and by HUD's
appraiser, valuation Branch will review the
appraisals for accuracy, sufficiency, and
compliance with the Appraisal Guidelines. The
Valuation Branch may consult with both
appraisers, i1f necessary. The appraised values
will be accepted if they meet the review
requirements.

B. Determination of Values. Within 30 days of
receipt of the appraisals, Valuation Branch will
determine the two reconciled preservation
values. LOG date of determination If
necessary, Valuation staff will hold discussions
with both appraisers and the owner in order to
reconcile the differences. As a final recourse
to achieve reconciliation, the owner may wish to
accept an appraised value in accordance with the
guidelines below.

1. The values determined by the owner's
appraisal will be used in all cases where
the values do not exceed 105 percent of the

value in HUD's appraisal.

2. If either of the owner's appraised wvalue (s)
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exceed 105 percent of HUD's comparable
value, Valuation Branch will negotiate with
both appraisers in an attempt to bring the
two appraised values into the required
range, giving them an opportunity to
reconcile the differences.

5-8
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3. If the appraisers cannot agree on a
reconciled range which meets the criteria
in Paragraph 2 above, the owner may agree
to accept 105 percent of HUD's appraised
value as the reconciled value, so that a
third appraisal will not be required.

4. If either or both EPV or TPV cannot be
reconciled in accordance with Paragraphs 1
through 3 above, a third appraisal must be
conducted for either or both wvalues,
depending on which are not reconciled. The
third appraisal will be conducted in
accordance with Paragraph 5-10.

5-10. Third Appraisal. A third appraisal will be conducted
if the owner wishes a third appraisal to establish a
value for one or both unreconciled wvalue(s). The
owner should be advised of the timeframe for
selecting the appraiser in accordance with Paragraph
A. below.

A. The appraiser for the third appraisal must be
selected by the end of six months from the date
that the Initial NOI was filed (or one month
from the date the owner requests a third
appraisal), whichever is sooner. LOG date
appraiser selected

B. Loan Management staff must send appraisal
guidelines and the results of the Capital Needs
Assessment to the third appraiser. However,
Loan Management staff will not give information
about the first two appraisals to the third
appraiser.

C. The appraiser will be selected and contracted
with by the owner from a list provided by HUD.

D. The owner will provide the appraiser the
Appraisal Guidelines. The owner will be advised
that it must not provide the appraiser with any
information from the previous appraisals.

E. The appraiser must submit the third appraisal to
the Valuation Branch within two months of
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accepting the assignment. LOG date received
The owner must be sent a copy of the third
appraisal for review LOG date sent

F. Third appraisal results will be binding subject
to HUD and owner review for compliance with
Appraisal Guidelines and regulations. This is
true even 1if the value(s) determined is/are
higher or lower than the value(s) in both
previous appraisals.

G. Upon completion of an acceptable third
appraisal, the owner submits a copy of the
appraisal and an invoice for the full amount to
the RCO. HUD will pay half the amount on the
invoice.

5-11. Sending Information to Owners. Within nine months of
receipt of the Initial NOI:

A. Valuation staff must complete its review and
calculate the figures described in Paragraph
5-12.

B. Valuation staff must complete Form HUD-9607.

C. Loan Management staff must work with the

Valuation Branch to complete Letter to Owner
Transmitting Information for Extending of
Affordability Restrictions Through Retention or
Sale, Appendix 5-3.

D. Loan Management staff must send Form HUD-9607
and Appendix 5-3 to the owner, along with
Appendices 5-3A, and 5-3B, which address repairs
and sales and 5-3C, the Notice to Tenants. LOG
date sent The letter instructs the owner to
post this information at all affected buildings.

5-12. Calculating Figures from Appraisal Data. Valuation
Branch will calculate the following figures from the
appraisal data, working jointly with Loan Management
staff when necessary. The owner will use this
information to determine whether to retain or sell
the project.

4/92
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A. Preservation Values. See Sections I and II on
Form HUD-9607.
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Preservation Equity. See Sections III and IV on
Form HUD-9607.

Annual Authorized Return to Owner. (See Section

V on Form HUD-9607.) Restrictions on its
receipt will be in accordance with Chapter 8
Reserved

Federal Cost Limit. See Section VI on Form
HUD-9607 for the market area (or relevant local
market, if applicable) in which the project is
located. The Federal Cost Limit (FCL) does not
represent the unit rents that will actually be
charged at the project after the incentives are
granted or any transfer takes place. It does
represent the maximum rent that may be supported
by incentives. The limit is the same for any
one project whether the owner chooses retention
or transfer.

The Aggregate Preservation Rents. See Sections
VII and VIII on Form HUD-9607 for the project
are the total annual gross rents needed by the
project to pay specific costs. These rents will
be used solely for the purposes of comparison
against the FCL and will not necessarily reflect
the final rents that will be needed to operate
the project. Two preservation rents will be
calculated:

1. Extension Preservation Rent. The extension
preservation rent (EPR) is the gross
potential annual income for the project, as
determined by HUD, which would be required
to support:

a. The annual authorized return on equity
used as an incentive for the current
owner to maintain affordability over
and above any amount needed to support
debt service coverage for the
underlying mortgage and any
rehabilitation loans on the project;

5-11 4/92
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b. Debt Service, including debt service
coverage, on any rehabilitation loan
which the Capital Needs Assessment has
determined necessary, in accordance
with the Implementation Memorandum.
This calculation must take into
account:

i. That any grants for
rehabilitation anticipated to be

Page 10 of 13
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provided by State or Local
Governments have been deducted
from the amount of any loan
required;

ii. The assumption that the loan has
a market rate of interest and a
20-year amortization period;

iii. The assumption that only 90
percent of rehabilitation costs
may be provided by a loan; and

iv. That the rehabilitation
requirements and projected costs
which the Capital Needs
Assessment determines for this
purpose do not necessarily
reflect the final rehabilitation
requirements and/or costs when
the incentives are granted.

c. Debt Service, including debt service
coverage, on the federally-assisted
mortgage for the project;

d. Project operating expenses as
determined by a consultation between
the Valuation Branch and Loan
Management staff. NOTE: Any expense
that is paid by the tenants (Personal
Benefit Expense) must be included in
the project expense estimate . These
expenses will assume that all required
repairs have been completed;

5-12
4/92

4350.6

e. Adequate reserves, as determined by
Valuation, based on the Capital Needs
Assessment. The amount of reserve
deposits used will be the amount
which, when added to existing
reserves, are sufficient to maintain
the project after required repairs
have been made to bring the project to
Housing Quality Standards; and

f. Three percent vacancy allowance.

2. Transfer Preservation Rent. The transfer
preservation rent (TPR) is the gross
potential annual income for the project, as
determined by HUD, which would be required
to support:

http://www.hudclips.org/sub nonhud/cgi/nph-brs.cgi?d=HSGH&s1=(4350.6)[no]&opl1=A...
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Debt Service, including debt service
coverage, on a loan for acquisition,

which may not exceed 95 percent of
Transfer Preservation Equity, and the
requirements set forth in Chapter 8
Reserved ;

Debt Service, including debt service
coverage, on any rehabilitation loan
which the Capital Needs Assessment has
determined necessary, in accordance
with the Implementation Memorandum.
This calculation must take into
account:

i. That any grants for
rehabilitation anticipated to be
provided by State or Local
Governments have been deducted
from the amount of any loan
required;

ii. The assumption that the loan has
a market rate of interest and a

20-year amortization period;

5-13 4/92

4350.6

iii. The assumption that only 90
percent of rehabilitation costs
may be provided by a loan; and

iv. That the rehabilitation
requirements and projected costs
which the Capital Needs
Assessment determines for this
purpose do not necessarily
reflect the final rehabilitation
requirements and/or costs when
the incentives are granted.

Debt Service, including debt service
coverage, on the federally-assisted
mortgage for the project;

Project operating expenses as
determined by the Valuation Branch in
consultation with the Loan Management
staff. NOTE: Any expense that is
paid by the tenants (Personal Benefit
Expense) must be included in the
project expense estimate. These
expenses will assume that all required
repairs have been completed;

Adequate reserves, as determined by
Valuation, based on the Capital Needs

Page 12 of 13
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Assessment. The amount of reserve
deposits used will be the amount
which, when added to existing
reserves, are sufficient to maintain
the project after required repairs
have been made to bring the project to
Housing Quality Standards; and

f. Three percent vacancy allowance.

F. Comparison of Preservation Rents and Federal
Cost Limit.

1. Owner's Options. (See Section IX on Form
HUD-9607.) Both EPR and TPR are compared
to the FCL to determine the owner's options
when submitting a POA. These options are

5-14
4/92

4350.6

explained to the owner, along with a
summary of the above factors, in Appendix
5-3. They are also described in Chapter 6.

2. Transfer Preservation Rent Exceeds the
Federal Cost Limit. (See X on Form
HUD-9607.) 1In order to help owners make an

informed choice of available options, in
all cases where TPR exceeds the FCL, Loan
Management Branch will determine the
maximum acquisition loan which would bring
the TPR down to the FCL. The maximum sales
price which can be supported by this
acquisition loan, based on current rates
and terms, may be provided to the owner.

5-15
4/92
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Chapter 6. Owner's Options

Introduction. This Chapter outlines the options
available to owners based on the choice indicated on
the Initial Notice of Intent (NOI) and the
information that the owner received from HUD in
accordance with Chapters 4 or 5 in response to the
NOI.

Owner's Initial Notice of Intent was to Terminate
Affordability. The owner may decide to:

A. Continue with Initial Intent and Terminate
Affordability. Within six months after
receiving the information from HUD in accordance
with Chapter 4, Paragraph 4-3, the owner must
submit a Plan of Action (POA) to terminate the
affordability restrictions in accordance with
the guidelines established in Chapter 8

Reserved of this Handbook.

Change Initial Intent and Extend Affordability.
If the owner changes its mind and does not
submit a POA to terminate affordability
restrictions within six months after receiving
the information from HUD in accordance with
Chapter 4, Paragraph 4-3, the owner may submit a
new Initial NOI to extend affordability. The
new NOI may not be submitted prior to six months
after the deadline for submitting the POA and
must meet all requirements for an Initial NOI
set forth in Chapter 3. The Field Office will
take the actions outlined in Chapter 5 in
response to the new Initial NOI.

Owner's Initial Notice of Intent was to Extend
Affordability Restrictions. The owner may decide to:

A. Retain ownership of the project and extend
affordability as originally requested.

1. All owners have this option.
2. Within six months after receiving the

information from HUD in accordance with
Chapter 5, Paragraph 5-11, the owner must

8/22/2006
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submit a POA meeting the requirements set
forth in Chapter 8 Reserved

6-1 4/92

4/92

4350.6

Sell the project through a voluntary sale. In a
voluntary sale, the owner retains the option to
choose the purchaser, refuse any bona fide
offer, or accept an offer for less than Transfer
Preservation Value (TPV).

1. All owners have this option. However, if
Transfer Preservation Rent (TPR) exceeds
the Federal Cost Limit (FCL), the
incentives received by the purchaser may
not require gross annual rents which exceed
the FCL.

2. Within 30 days after receiving the
information from HUD in accordance with
Chapter 5, Paragraph 5-11, the owner must
submit Form HUD-9609, "Second NOI,"
Appendix 6.

3. All requirements for submission of a Second
NOI are the same as for submission of an
Initial NOI as outlined in Chapter 3,
except the Second NOI does not have to be
sent to each occupied unit unless there is
no known tenant representative.
Notification of the Availability of
Translations, Form-HUD 9608A, Appendix 3C,
must be sent to any tenant who receives the
NOI, any Tenant Representative known to the
owner, and posted in each affected
building, alongside the Second NOI.

Chapter 7 Reserved provides instructions
for processing a Second NOI.

Attempt to prepay the mortgage by first offering
the project for a mandatory sale. Before an
owner may prepay a project, the project must be
offered for mandatory sale for the entire sale
period specified in Paragraph 6-4. During the
sale period, the owner must accept any bona fide
offer at the TPV.

1. The owner may choose this option if the TPR
exceeds the FCL and the owner wishes to

prepay the mortgage.

6-2
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2. Within 30 days after receiving the
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information from HUD in accordance with
Chapter 5, Paragraph 5-11, the owner must
submit Form HUD-9609, "Second NOI."

3. All requirements for submission of a Second
NOI are the same as for submission of an
Initial NOI as outlined in Chapter 3,
except the Second NOI does not have to be
sent to the mortgagee. Notification of the
Availability of Translations, Form-HUD
9608A, Appendix 3C, must also be sent to
each occupied unit, any Tenant
Representative known to the owner, and
posted in each affected building, alongside
the Second NOI. Chapter 7 Reserved
provides instructions for processing a
Second NOI.

D. Do Nothing at this Time. If a Second NOI to
sell is not filed within 30 days or a POA to
extend affordability is not filed within six
months of receipt of the information from HUD in
accordance with Chapter 5, Paragraph 5-11, the
process is ended. If the owner wishes to
participate in the program at a later date, a
new Initial NOI must be submitted after the
owner has waited six months from the deadline
for submitting the POA.

Sale of the Project. The Second NOI initiates a
15-month offering period for sale of the project.

If the owner changes its mind after submitting a
Second NOI to proceed through a voluntary or
mandatory sale of the project and, instead decides to
request incentives, the owner must submit a POA for
incentives within six months of receiving the
information from HUD in accordance with Chapter 5,
Paragraph 5-11, as if no Second NOI had been
submitted. If it fails to submit a POA for
incentives within six months, it must wait six months
from the deadline for filing the POA before filing a
new Initial NOI.

6-3 4/92

4/92

http://www.hudclips.org/sub nonhud/cgi/nph-brs.cgi?d=HSGH&s1=(4350.6)[no]&opl1=A...

4350.6

Submission of new Initial Notices of Intent. The
submission of a new Initial NOI will be handled in
the same manner as submission of the original Initial
NOI. TIf a new initial NOI is submitted, the original
appraisals may not be used.

6-4
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Chapter 7. Second Notice of Intent: Voluntary and Mandatory
Sales

7-1. Introduction. Within 30 days of receiving
information from HUD, in accordance with
Chapter 5, the owner must submit a Second Notice
of Intent (NOI) if it wishes to sell the project.
LOG date received This Chapter describes what
Loan Management staff must do when it receives a
Second NOI to sell the project, whether through a
voluntary or mandatory sale process. It also
describes the owner's role in this process and
includes information about advertising the project
for sale and accepting bona fide offers.

7=-2. Review for Accuracy. Within five days of receipt
of a Second NOI, Loan Management staff must review
it for accuracy and compliance with the
regulations. This review includes, but is not
limited to, ensuring that the owner selected an
appropriate option based on the comparison of
Transfer Preservation Rent (TPR) and the Federal
Cost Limit (FCL) and stated its requirements for
an earnest money deposit. If the Second NOI is
not complete or accurate, Loan Management staff
should return it to the owner indicating that the
NOI must be returned to HUD within the 30-day
deadline if it is to be considered. LOG date
returned To meet the 30-day deadline, the owner
must deliver a complete and accurate Second NOI to
the Loan Management Branch and distribute it in
accordance with the instructions on form HUD-9609,
Second Notice of Intent in Appendix 6A and
Chapter 6.

7-3. Notification to Qualified Purchasers. HUD staff
must take certain actions to notify potential
qualified purchasers, defined in Chapter 1,
Paragraph 1-15, of the availability of the
property for sale. LOG date notifications begin
The owner must also take certain actions under
this notification process. Following is a list of
required actions:

http://www.hudclips.org/sub nonhud/cgi/nph-brs.cgi?d=HSGH&s1=(4350.6)[no]&opl=A... &/22/2006



www.hudclips.org

7-1 1/93

4350.6-CHG.1

A. Within five days of determining that the
Second NOI is complete and accurate, Loan
Management staff will:

1. Send written notification, which
contains the data cited in Paragraph
2.a. through e. below, about the sale of
the property to any known potential
qualified purchasers, including
potential purchasers identified in
accordance with Paragraph B.l.e. below:

2. Provide the Preservation Division in
Headquarters (Preservation Division)
with:

a. The name and address of the
property;

b. The name and address of the owner
and any owner representatives;

c. The sizes, types and number of
units;

d. The amount of earnest money deposit
required;

e. The Transfer Preservation Value

(TPV) of the property;

f. The names and addresses of major
general circulation newspapers in
the project area; and

g. The names and addresses of minority
newspapers and newsletters in the
area.

3. Provide the Resident Initiative

Specialist (RIS) with the information in
Paragraphs 2.a. through e. above.

B. Within five days of receiving the information
from the Loan Management Branch, the
Preservation Division will:

1. Contract for services to place notices
in the major local newspapers in the
project area and the regional edition of

http://www.hudclips.org/sub nonhud/cgi/nph-brs.cgi?d=HSGH&s1=(4350.6)[no]&opl1=A...
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the Wall Street Journal. If several
projects are available for sale at the
same time, the notices may list more
than one project. Each notice will
include:

a. The information contained in
Paragraphs A.2.a. through e. above;

b. All timeframes during which
potential purchasers may submit
offers to purchase the project in
accordance with Paragraph 7-4;

C. The procedure for submitting an
expression of interest to the Loan
Management Branch in accordance
with Paragraph 7-5;

d. Brief information about use
restrictions and submission of a
POA;

e. A statement advising potential

purchasers that they may place
their names on a general mailing
list, being developed by the
Preservation Division, to receive
copies of future notices; and

f. The address of the Preservation
Division where the mailing list is
being developed.

Ensure that notices are placed at least
once weekly and Sunday at each of the
times shown below or until the owner
accepts a bona fide offer. Some
projects may be advertised more often if
group advertisements are used. The
Preservation Division should place the
advertisements:

a. Within 25 days of receipt of a
Second NOI;
b. Six months after receipt of a

Second NOI; and

http://www.hudclips.org/sub nonhud/cgi/nph-brs.cgi?d=HSGH&s1=(4350.6)[no]&opl1=A...
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C. 12 months after receipt of a Second
NOI.
3. Place notices in the local minority

newspapers and newsletters in the
project area at the times and manner
shown in Paragraphs B.1l. and 2. above.

4. When appropriate, place notices in the
national edition of the Wall Street
Journal or other national newspapers in
the same manner as specified in
Paragraphs B.1l. and 2. above.
Generally, national advertisements will
be used only for large projects that
will generate more than local interest
and when group notices are used.

5. Send the mailing list, developed in
accordance with Paragraph B.l.e. above,
to appropriate Loan Management staff.

Within five days of receiving the information
from the Loan Management Branch, the RIS will
mail notices that provide the information
shown in Paragraphs A.2.a. through e. above,
in the form of Appendix 7-2, Notification to
Nonprofit Organizations of the Availability
For Sale of a Multifamily Housing Project, to
the following organizations:

1. Any known Resident Council (RC),
community-based nonprofit organization
or housing sponsor in the project's

community;
2. Other nonprofit organizations; and
3. Nonprofit clearinghouse networks.

Owners may use any other means they wish to
advertise the project. If the owner uses a
broker, the costs may not be included as
allowable costs in the POA. However, the
broker may be paid by the owner from the net
proceeds of the sale.

1/93
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Attempt to Sell the Project. Owners may accept
bona fide offers, in accordance with

Paragraph 7-8, only from certain categories of
purchasers during the timeframes shown below.
Except for RCs which purchase the project by
prepaying the mortgage with a grant under a
Resident Homeownership Program, all purchasers
will be required to maintain the low-income
affordability restrictions for the remaining
useful life of the project,

A. Offer For Sale to Specific Priority
Purchasers. For the first six-month period
beginning on the date that HUD receives a
complete and accurate Second NOI reflecting
the owner's intention to sell the project,
the owner may accept a bona fide offer only
from:

1. A RC that is organized to develop and
implement a Resident Homeownership
Program in accordance with Chapter 9.
The RC must demonstrate that tenants
representing at least 50 percent of all
units and 75 percent of the occupied
units, have expressed an interest in
participating in the Resident
Homeownership Program to be developed by
the RC. They must evidence this
interest by submitting a certified list
of project tenants who have shown an
interest in participating. A RC seeking
to purchase the project as a Limited
Equity Cooperative, whether it assumes
the mortgage or receives a grant to pay
off the mortgage, will be treated as a
RC seeking to purchase under a Resident
Homeownership Program.

2. A RC incorporated as a nonprofit
organization intending to purchase the
project and retain it as rental housing.
The RC may demonstrate, by a resolution
of the Board of Directors and a petition
signed by tenants representing a
majority of the occupied units, that it
has the support of a majority of the
tenants.

7-5 1/93
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organization, as defined in Chapter 1,
Paragraph 1-15. Such groups may
demonstrate by a resolution of the RC
(if one exists) and a petition signed by
tenants representing a majority of the
occupied units that it has the support
of a majority of the tenants. These
groups may only purchase the project to
use as rental housing.

B. Offer For Sale to All Priority Purchasers.
For the second six-month period, an owner may
also accept an offer from a State or local
housing agency or any other nonprofit
organization that agrees to maintain the
low-income affordability restrictions for the
remaining useful life of the project.

C. Offer For Sale to All Qualified Purchasers.
During the next three-month period, the owner
may offer the project for sale to any
qualified purchaser.

7-5. Expression of Interest.

A. Priority Purchasers. During the initial
12-month period, any priority purchaser
seeking to make an offer to purchase the
project must submit a written expression of
interest (EOI) to the Loan Management Branch.
The EOI from priority purchasers must contain
all of the following:

1. A statement identifying the priority
purchaser as a RC, a nonprofit
organization (whether or not community-based),
or a State or local government
agency;

2. If the purchaser is a RC or a nonprofit
organization, a copy of its articles of
incorporation, charter or bylaws, and a
list of officers or directors;

3. If the purchaser is a nonprofit
organization, proof that the
organization is, or has applied to be, a
tax exempt organization under Section
501 (c) of the Internal Revenue Code;

1/93 7-6

4350.6-CHG.1

4. A statement as to whether the purchaser
is affiliated with any other entity for

http://www.hudclips.org/sub nonhud/cgi/nph-brs.cgi?d=HSGH&s1=(4350.6)[no]&opl=A... &/22/2006



www.hudclips.org Page 7 of 17

purposes of purchasing the project; and

5. If applicable, a statement from a
community-based nonprofit organization
or State or local government indicating
that a separate subsidiary has been
established to purchase the project.

B. Non-priority Purchasers. For-profit
qualified purchasers are not required to
submit written EOIs to HUD, but may do so if
they wish. The EOI should contain all
relevant information about the offering
entity and include a statement as to whether
any Low-Income Housing Tax Credits (LIHTCs)
may be awarded in connection with the
purchase of the project.

7-6. Information from HUD:

A. To Priority Purchasers. Within 30 days of
receipt of each EOI from a priority
purchaser, until a bona fide offer has been
approved by HUD, Loan Management staff will:

1. Determine the eligibility of the
priority purchaser in accordance with
Paragraph 7-4;

2. Notify the owner in writing of the
purchaser's EOI;

3. Direct the owner to provide the
potential purchaser with any relevant
information necessary to complete the
sale, including but not limited to:
access to any expense analyses,
operating income, and rehabilitation
estimates for the project; and

4. Provide the potential purchaser with:
LOG date information sent

a. A list of all possible assistance
available from HUD, in accordance
with Paragraphs 8-17 and 8-21 to
facilitate the transfer of the

project;
7-17 1/93
4350.6-CHG.1
b. Copies of all appraisal reports
performed by HUD's or the owner's
appraiser;
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c. Loan Management Branch's
determination as to the priority
status of the purchaser and whether

it qualifies as a RC, community-based

nonprofit organization or
State or local government entity;

d. Information about the level of the
earnest money deposit required upon
submission of a bona fide offer in
accordance with the calculations
computed using the worksheet in
Appendix 7-1 or about the owner's
waiver or an agreement to accept a
reduced earnest money deposit in
the Second NOI;

e. A statement about its right to
inspect the property; and

f. Any other relevant financial
information Loan Management Branch
has about the project, including
information the owner received in
response to the Initial NOI.

B. To Non-Priority Purchasers. If the Loan

Management Branch receives an EOI from a for-profit

purchaser, they must hold it until the end

of the 12-month period. Loan Management staff
should process the EOI only if the owner

has not accepted a bona fide offer from a
priority purchaser by the end of that period.
At the end of the 12-month period, Loan
Management staff will send the information
listed in Paragraphs A.4.a. through

f. above, with the exception of Paragraph

4.c.

Bona Fide and Other Offers. Any qualified
purchaser, who is eligible to make an offer during
the timeframes specified in Paragraph 7-4, may
submit a bona fide offer to the owner and must

1/93

4350.6-CHG.
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Management staff is not required to review all
offers submitted by qualified purchasers. It must
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which the owner handled the acceptance. LOG date
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offer received In the case of mandatory sales,
offers which are not bona fide may in some cases
be acceptable in accordance with Paragraph B.2.
below. A qualified purchaser may submit such an
offer to the owner. However, the purchaser need
not submit a copy of its offer to HUD because Loan
Management staff is not required to maintain or
review this type of offer to determine whether it
is bona fide. 1If the owner accepts the offer,
then Loan Management staff will review it, in
accordance with Paragraph 7-9, to determine its
acceptability. A bona fide offer must include:

A. A Contract for Sale signed by the purchaser
which includes a provision that acceptance of
the contract by the owner is contingent upon
Loan Management Branch's approval of the
offer as a bona fide or otherwise acceptable
offer and later approval of a POA.

B. Offering Price.

1. Voluntary Sale. The offering price may
not exceed the TPV of the project.

2. Mandatory Sale. The offering price of
the project must equal the TPV. The
owner may accept, at its option, an
offer which is not bona fide because the
offering price is lower than the TPV.
For such an offer to be acceptable, it
must meet all other conditions of a bona

fide offer.
C. An Earnest Money Deposit.
1. Purchasers Other Than RCs Purchasing

under a Resident Homeownership Program.

a. Purchasers must submit an earnest
money deposit in the amount of the
lowest of:

7-9 1/93
4350.6-CHG.1
i. one percent of TPV;
ii. $50,000; or

iii. $500 per unit

b. Loan Management staff should use
the Earnest Money Deposit
Worksheet, Appendix 7-1, to
determine the amount of the
required earnest money deposit if
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it has not been waived in
accordance with Paragraph c. below.

C. The owner, at its option, may waive
all or part of the earnest money
deposit in its Second NOI or during
the sales process for all qualified
purchasers except for RCs intending
to purchase the project pursuant to
a Resident Homeownership Program.
If an owner decides to waive or
decrease the amount of the earnest
money deposit during a selling
period, rather than with the Second
NOI, the RIS must notify all
potential purchasers that it
contacted, in accordance with
Paragraph 7-3.C., and Loan
Management staff will notify the
Preservation Division and all
qualified purchasers who have
already submitted EOIs. Future
newspaper notices also must contain
this information.

2. Resident Councils Purchasing under a
Resident Homeownership Program.

a. RCs, purchasing under a Resident
Homeownership Program, must submit
an earnest money deposit of $200
for each unit of the required 75
percent of the occupied units.
Loan Management staff should use
the Earnest Money Deposit
Worksheet, Appendix 7-1, to
determine the amount of the
required earnest money deposit.

1/93 7-10
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b. A waiver of the earnest money
deposit is not allowed for RCs.
However, the owner, at its option,
may accept an assignment of the
portion of the security deposits to
be returned with a minimum of $200
from each prospective purchasing
tenant, in lieu of the earnest
money deposit, if allowed by State
and local law.

D. A RC, purchasing under a Resident
Homeownership Program, must identify itse