AHACPA UPDATE ON FHA REFORM – AUDIT 2009 or NOT?
On November 30, 2009 the Department of Housing and Urban Development proposed a new rule that would have a significant impact on mortgage brokers.  

 

The rule entitled “Continuation of FHA Reform--Strengthening Risk Management Through Responsible FHA-Approved Lenders,” would effectively eliminate FHA approval of FHA loan correspondents.  According to FHA Commissioner, David Stevens, this would allow mortgage brokers to function very similarly to the way they currently operate with Fannie Mae and Freddie Mac.  

The rule states “Loan correspondents will continue to be authorized to participate in the origination of FHA loans through association with an FHA-approved mortgagee, but these entities no longer will be subject to the FHA lender-approval process.”

Although it is clear that HUD intends to do away with lender audits for the purpose of approval by HUD, what is less clear from the rule is what will be required for the brokers.  The proposal leaves the actual monitoring of compliance in the hands of the sponsor.  This leaves both the sponsor and the correspondent lender to determine what compliance monitoring will be required in each relationship.

Nevertheless, a careful reading of the proposal gives the sponsor, the correspondent lender and their auditors additional guidance as to what the requirements should include.  HUD states that:

“FHA-approved mortgagees would be required to ensure that their loan correspondents meet applicable requirements… the sponsoring mortgagee must agree to assume responsibility for any loan correspondent that works with the mortgagee in the FHA-insured loan for activities related to the loan origination,…
Not only would FHA approved mortgagees be required to ensure that sponsoring loan correspondents meet standards assuring their integrity and financial soundness… but to also ensure compliance by all parties to an FHA transaction with FHA’s requirements regarding loan origination, processing, underwriting, and servicing and found in relevant statutes, regulations, HUD handbooks, and mortgagee letters.
…the FHA-approved mortgagee must ensure that any loan correspondent that the mortgagee sponsors complies with the requirements that make loans eligible for FHA insurance. Failure to comply with these requirements may result in FHA seeking sanctions against the FHA approved mortgagee.”

From the language listed above it appears clear that although correspondent lenders no longer receive HUD approval, they are still required to comply with almost all other requirements related to “integrity and financial soundness” as well as the requirements related to loan origination and processing.  From our perspective, it appears that the only requirement clearly eliminated is the one related to correspondent approval by HUD.  If the sponsor is required “to ensure that the correspondent complies with all requirements that make loans eligible for FHA insurance”, this would include most other items covered in the current compliance audit.

In making a determination whether to audit for 2009 or not, the auditor and correspondent lender should keep in mind that the correspondent must be able to show compliance with the requirements as published in HUD Handbooks and other documentation.  In proving this compliance, correspondent lenders have several choices.  These include:

1. Increase status to a non-supervised lender.

2. Become an employee of the sponsor and operate under a net-branch arrangement, or
3. Undertake an audit for 2009 performed in accordance with the HUD audit Guide.

In our opinion, performing an audit, in accordance with the HUD audit Guide, presents the least amount of trouble for each party.  Further, being able to proactively provide evidence of compliance may be sufficient for the sponsor’s purpose thereby forestalling further sponsor requirements.  Similar guidance was forwarded to members of the Texas Association of Mortgage Brokers in a communication last week.
AHACPA suggests that practitioners also obtain and read the complete proposal
 to understand the full impact for your individual clients.
� http://www.ahacpa.org/PublicationsandGuide/documents/fr20091130.pdf





